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INTRODUCTORY STATEMENT 
 

 Your Amici Curiae adopt the brief of City of Guthrie and Guthrie Public Works 

Authority.  The term “District” means the Plaintiff herein. 

 
PROPOSITION I 

 
OKLA. CONST. ART. 5, §51 PRECLUDES ANY OKLAHOMA ENTITY 
FROM ENFORCING §1926(B) CLAIMS TO EXCLUSIVE RIGHTS AND 
PRIVILEGES AGAINST OTHER OKLAHOMA ENTITIES BUT SUCH  
LIMITATION DOES NOT PRECLUDE OKLAHOMA ENTITIES FROM 
ENTERING INTO LOAN AGREEMENTS WITH THE USDA ON TERMS 
THAT LIMIT 7 U.S.C. §1926(B)'S PROTECTION FROM COMPETITION 
IN ACCORDANCE WITH OKLAHOMA LAW.   

 

 For the third time, this Court is asked to decide whether Oklahoma citizens have a right 

to rely on Article 5, Section 51 of the Oklahoma Constitution to protect them from exclusive 

rights, privileges or immunities purportedly imposed by a federal statute, 7 U.S.C. §1926(b).  

Twice already this Court has held an Oklahoma entity may not assert claims under §1926(b) to 

promote anti-competitive activity.  Rural Water & Sewer Dist. No. 4 v. Coppage, 2002 OK 44, 

47 P.3d 872;  Comanche County Rural Water Dist. Nor. 1 v. City of Lawton, 1972 OK 117, 501 

P.2d 490.   

 The Tenth Circuit has submitted the following certified question: 

Whether Okla. Const. Art. 5, §51 precludes Logan-l from either entering into loan 
agreements with the USDA that include 7 U.S.C. §1926(b)'s protection from 
competition, or enforcing its claimed §1926(b) protection against other Oklahoma 
water districts? 
 

 Nothing in Oklahoma law precludes Oklahomans from participating in the USDA’s 

program to make loans for public water systems.  This result is important to cities and towns as 

well as rural water districts.  Due to the posture of the parties in the case before it, the Tenth 

Circuit’s questions and discussion are couched in terms of a rural water district.  In addition, 



some municipalities also are eligible borrowers under the USDA program.  Therefore, it is 

important to clarify what is and is not at issue in determining the interaction of §1926(b) and 

Oklahoma law.   

 The crux of Oklahoma law is to prohibit Oklahomans from asserting an exclusive right or 

privilege.  If §1926(b) were held to require such assertion, then Oklahoma statutes purporting to 

authorize loans governed by §1926(b) are unconstitutional and Oklahomans would be excluded 

from the USDA loan program.  But this is not the effect of §1926(b).  Note that City of Lawton 

does not require the district therein to repudiate, repay or otherwise disentangle itself from the 

federal loan.  It merely instructs the district that it may not use its federal borrower status to 

claim an anti-competitive right under §1926(b).  Likewise, nothing in Coppage even suggests 

that Oklahoma entities are barred from entering into USDA loans.  There too, the case merely 

reiterates that Oklahoma entities may not use the federal loan to excuse themselves from the 

reach of this State’s organic law. 

 Section 1926(b)’s provisions are not essential to a borrower’s participation in the USDA 

program.  As with Oklahoma’s loan program, actual customers who are identifiable at the time 

the loan is made necessarily provide collateral for the federal loan.  Enforcement of Oklahoma 

law in this context does not put USDA at a disadvantage in securing repayment. 

 Affect on Oklahoma. On the other hand, failure to enforce Oklahoma law disrupts this 

State Constitution’s regulation of anti-competitive activity. OK Const. Art. 5, §51.  Further, such 

failure would undermine Oklahoma’s constitutional system for assuring municipalities have 

ability to provide their citizens essential public services and other benefits of government. OK 

Const. Art. 18, §6.  Ultimately, it is the citizens of cities and towns who seek protection herein.  

It is they who finance municipal water systems.  See, e.g., OK Const. Art. 10, §27.  In turn, they 



have a right to expect the benefits that flow from those systems. One such benefit is economic 

development. Availability of municipal economically feasible public utilities is an essential 

component for economic development for the entire State.  Thus, the two constitutional 

protections at issue herein operate in tandem. 

City services create jobs.  Synergies in the use of public funds and deployment of public 

services can emerge.  Municipal tax dollars go to recruiting a new employer or industry, building 

roads, issuing bonds for facility build-out; industrial parks, fair grounds, juvenile facilities, golf 

courses, private prisons, even money for schools – the list goes on of ways municipal citizens 

finance economic development.   

They also use their water service to entice jobs and other enterprises that add to the 

quality of life in their communities.  These benefits spread to the unincorporated areas in their 

vicinity.  Once in place, municipal services can be extended to solve sewer problems in nearby 

housing additions, for example.  Throughout this State, rural areas depend on municipal water 

capability to provide fire protection.   

All of this is jeopardized by §1926(b).  Water issues stop development in its tracks.  

Where a jobs prospect or developer needs the water pressure or service capacity from a 

municipal system in order to locate in a community, the quality of life of the entire region is 

threatened if §1926(b) prevents the municipality from offering service.  Under §1926(b)’s 

monopoly, a federal borrower is not required to provide sewer services along with the water. It is 

not required to provide fire suppression facilities, such as working fire hydrants, pipe 

circumference and pressure.  This applies even to municipal citizens if they are located in areas 

initially included in a rural water district. Sometimes this disparity exists literally between 

neighbors, since those living across the street may enjoy municipal water service.   



Under §1926(b), a municipality cannot even provide water (often at lower rates) to its 

own taxpayers. Also, this often leaves them without fire protection because the volume of water 

required for fire fighting is made available only so long as it is paid for through water rates: it is 

not fiscally feasible to extend water lines solely for fire purposes.  With each wildfire outbreak it 

is the citizens captured by the §1926(b) monopoly who pay the price in lost homes and higher 

fire insurance rates.  They also pay the price in lost job prospects as businesses go elsewhere 

rather than face this lack of service, higher risk and higher rates both for water and for insurance.   

They pay a price the Constitution did not mean for them to pay.  In fact, the imposition of 

a federal monopoly creates the very evil Article 5, Section 51 outlawed.  These constitutional 

protections can be swept away without either the State or an affected municipality knowing that 

it is happening.  A borrower can obtain a USDA loan and decide not to retire the debt for the 

precise reason that it wishes to escape the constraints of Oklahoma’s fundamental law. 

Under §1926(b), both the State and an affected municipality are powerless to protect their 

citizens’ needs for adequate public safety, access to essential services, promotion of economic 

development and other benefits of government. In the worst economic downturn since the Great 

Depression, Oklahoma needs laws and public policy that promote growth and ease provision of 

municipal services – not ones that cripple these badly needed benefits. 

 Stare Decisis. To promote the general public welfare, the Oklahoma Constitution 

incorporated strong public policies to prohibit exclusive rights and privileges and to grant 

municipalities broad power and discretion for providing public services and promoting quality of 

life for their citizens. Constitutional policy is the thrust of Lawton and Coppage. The federal 

loan’s viability was never an issue in those cases and the Court left the underlying loan 

undisturbed.  



 Thus, the Court has twice now adopted a template for answering the question presented. 

Nothing has changed. The constitutional policy is the same.  The law is settled: Oklahomans are 

protected from claims resting on §1926(b) to enforce exclusive rights or privileges to serve 

customers. 

A. The Spending Clause 

 It is well established that §1926(b) is an exercise of federal authority under the spending 

clause.  U.S. Const. Art. 1, Sec. 8.  As such, it is merely an offer from the federal government to 

loan money.  The State of Oklahoma and its entities are free to accept the offer – or to reject it.  

Pennhurst State School & Hosp. v. Halderman, 451 U.S. 1 (1981).   

 A spending clause statute cannot mandate participation.  It is voluntary. As such, 

acceptance must include a knowing acquiescence to the terms of the agreement. Id. In order for 

an Oklahoma entity to accept a federal loan offer, it must have legal authority to agree to its 

terms.  This applies to both rural water districts and municipal borrowers. 

B. Legal Authority of Plaintiff 

 A rural water district is created by State law.  Section 1926(b) does not confer any 

powers or authority on a federal borrower.  The federal government is merely a lender. 

Therefore, the legal ability of a rural water district and a municipality to realize federal loan 

benefits stems solely from State law.   

 State statute permits rural water districts to obtain federal loans as a general matter. 82 

O.S. §1085.36.  The Legislature’s power to authorize loan terms, however, is restricted by the 

Oklahoma Constitution.  City of Lawton, supra.  Therefore, the Legislature has no capacity to 

empower an Oklahoma entity to do more than it can do.  City of Ardmore v. Excise Board of 



Carter County, 1932 OK 48, 8 P.2d 2 (1932).  Section 1926(b) does not and cannot enlarge this 

capacity.   

 A rural water district’s and a municipality’s general authority is thus circumscribed by 

Article 5, Section 51.  As shown in the Tenth Circuit’s statement of the facts in this case, all 

USDA loans to the District occurred in and after 1976.  The City of Lawton ruling was 

promulgated in 1972.  This means that both the District and USDA had notice of Oklahoma’s 

law before any loan was consummated.  It also means that the City of Guthrie and all other water 

providers had a clear right to rely on City of Lawton’s unambiguous pronouncement of 

Oklahoma law.  The District now argues that it should be able to assert claims pursuant to 

§1926(b) that were expressly forbidden under Oklahoma law.  This Court has already rejected 

the argument.  

C.  Oklahoma Law:  The City of Lawton Case 

The express holding of City of Lawton is that §1926(b) does not trump Oklahoma’s Constitution.  

In that case, a rural water district sought a writ of mandamus to compel a city to cease water 

service to a customer situated within the district.  The facts therein are substantially similar to 

this instant dispute.  As here, the district argued, in pertinent part, that the city’s extension of 

water service contravened an exclusive right to serve arising from §1926(b).  This Court in clear 

straightforward language rejected the argument on constitutional grounds. Applying Oklahoma 

law, it held instead:  “We find no language purporting to grant an exclusive franchise.  This is 

undoubtedly due to Article 5, Section 51, Oklahoma Constitution, which prohibits the granting of 

‘exclusive rights, privileges or immunities’ by the Legislature.”  Id, at page 492. 

 The Court further rejected any argument, such as is being made to the Tenth Circuit in 

the instant case, which would allow the anti-competitive effect forbidden by Article 5, Section 



51.  Before the Tenth Circuit in this case, the District seeks to distinguish between exclusive 

rights in territory and exclusive rights in customers.  In doing so, it misses the point.  It doesn’t 

matter what an entity gains an exclusive right to do.  It matters that it is an exclusive right or 

privilege forbidden by the Constitution.   

 Oklahoma law clearly precludes the District’s distinction.  City of Lawton unequivocally 

holds that no stratagem, however creative, may serve as “a sort of ‘intermediate link’ between 

the power of the Legislature and the creation of an exclusive franchise.” Id.  Therein, this Court 

reaffirmed that a constitutional limitation may not be circumvented by an “intermediate link”.  

See, State ex rel. Settles v. Board of Education, 1964 OK 12, 389 P.2d 356.   

 In City of Lawton, the device was a contract.  Here, it is a federal premise for exclusive 

service rights. Whether those seeking to evade constitutional constraints assert exclusive rights to 

territory or to customers, neither theory evades the ban in Oklahoma’s fundamental law because 

“the Legislature is without power to grant an exclusive franchise.”  City of Lawton, supra, at 

page 492.  Where Art. 5, §51 controls, the Court has refused to attribute to the Legislature an 

attempt to evade the constitutional command.  “[W]e will not ascribe to our Legislature an 

intention to violate Art. 5, §51, of the Oklahoma Constitution.”  City of Lawton, at page 493. 

D.  Oklahoma Law:  The Coppage Case 

 In case there was any remaining doubt, Coppage reiterated this rule that the Legislature 

has no power to authorize the use of a federal loan to evade Article 5, Section 51.  In doing so, it 

did two things. It unequivocally rejected the rural water district’s argument that the state loan 

statute should be construed in the same manner as §1926(b).  This, the Court held, it simply 

could not do. Quoting from City of Lawton, it reiterated its previous ruling: “[U]nder Article 5, 

Section 51, of the Oklahoma Constitution the Oklahoma Legislature was without power to grant 



an exclusive franchise to a water district.  City of Lawton, 501 P.2d at 493.  Further, the 

constitutional prohibition could not be evaded by entering into a contract with the Farmers Home 

Administration.  As in City of Lawton ‘we will not ascribe to our Legislature an intention to 

violate Art. 5, Section 51, of the Oklahoma Constitution.” 

 Before Coppage reached that issue, however, it first construed Oklahoma law on its own 

merits.  The Court recognized that the Oklahoma loan statute prevents a borrower’s competitor 

from serving the borrower’s actual customers during the term of the loan.  It is important to note 

that the loan is made under a provision of the Oklahoma Constitution that authorizes the State to 

make loans for water facilities to municipalities and districts.  OK Const. Art. 10, §39.  This 

Court has held that such loans would otherwise be prohibited by the Constitution.  Reherman v. 

Oklahoma Water Resources Bd., 1984 OK 12, 679 P.2d 1296, 1301.  Therefore, due to the need 

to give effect to each of the two constitutional provisions, Coppage construed the state loan 

statute narrowly.   

 It rejected the rural water district’s argument that the loan statute forbade competition for 

all customers.  To the contrary, Coppage limited the reach of the customer protection provision 

only to those customers identifiable at the time the loan was made.  Consistent with the 

Constitution’s non-exclusivity principle, all water providers could compete for new customers!  

In other words, in balancing the two constitutional policies, Coppage did not allow any anti-

competitive effect exceeding the State’s narrow interest in securing repayment of the loan.  

Therefore, the rural water district and the state loan agency were precluded from enlarging a loan 

interest into an anti-competitive rule or practice.  That is the fundamental law in Oklahoma: 

claims resting on state loan programs or §1926(b) are severely restricted to the lender’s interest 

in the existing customers identifiable at the time the loan is made.  It doesn’t matter whether the 



existing customers are measured by a creative distinction between territory or customers. The 

claim may not produce an anti-competitive effect beyond this narrow parameter.  

 To do otherwise creates a crippling exception to the Constitution’s non-exclusivity 

requirement and renders meaningless two Oklahoma Supreme Court decisions.  As this Court 

has previously stated:  “The Constitutional limitations are not only upon the state and its 

municipalities but upon the Legislature and the Courts.  The makers of the Constitution never 

contemplated that the limitations contained therein should be defeated either by the people or the 

Courts.”  Faught v. City of Sapulpa, 1930 OK 218, 292 P.15, 29 (1930). 

E.  Oklahoma Law: “Pipes in the Ground” 

 The District argues to the Tenth Circuit that the applicability of a federal “pipes in the 

ground” test is compatible with Oklahoma law.  This is not correct.  Such a theory impermissibly 

extends the reach of §1926(b) to new customers who were not part of the water system being 

financed at the time the loan was made.  As discussed above, that is the very point at which 

Coppage drew the line!  Id, at page 875.   

 This Court has consistently recognized that exclusivity is exclusivity is exclusivity.  Even 

in the face of creative arguments to the contrary, this Court has refused to be distracted from the 

essence of Article 5, Section 51.  In City of Lawton, the device was a contract.  In Coppage, it 

was a state loan program.  Here, it is a federal “pipes-in-the-ground” rationale for exclusive 

service. Regardless of the expedient, the City of Lawton rule is – and must remain -- the same. 

Any theory extending exclusive rights to serve new customers not identifiable as actual collateral 

at the time the loan was made produces the very anti-competitive effect proscribed by Article 5, 

Section 51. 

 



F. Question Answered 

 For the foregoing reasons, Amici Curiae urge the Court to reiterate its settled 

jurisprudence on this issue by answering the certified question:  

Okla. Const. Art. 5, § 51 precludes any Oklahoma entity from enforcing its 
claimed §1926(b) protection against other Oklahoma entity but such limitation 
does not preclude Oklahoma entities from entering into loan agreements with the 
USDA on terms that limit 7 U.S.C. §1926(b)'s protection from competition in 
accordance with Oklahoma law.   

 

PROPOSITION II 

OKLAHOMA AND FEDERAL LAW DO NOT PERMIT A POLICE 
POWER OR PUBLIC SAFETY EXCEPTION TO OKLAHOMA 
CONSTITUTION, ART 5, §51'S PROHIBITION AGAINST EXCLUSIVE 
RIGHTS, PRIVILEGES OR IMMUNITIES OR UNDER ANY OTHER 
THEORY THAT WOULD VALIDATE A CLAIM WITHIN OKLAHOMA 
TO AN EXCLUSIVE RIGHT, PRIVILEGE OR IMMUNITY. 

 
 Any judicial review of a purported police power or public safety regulation must conform 

to the statute to the Oklahoma Constitution’s fundamental prohibition against anti-competitive 

effects within this State.  There are no “exceptions” to the Constitution.  Based on arguments to 

the contrary, the Tenth Circuit has certified the following question: 

If either is so, whether there is a police power or public safety exception to the 
Oklahoma Constitution, art 5, §51 's prohibition against exclusive rights, 
privileges or immunities that would, nevertheless, validate Logan-l's loan 
agreements with the USDA that include the §1926(b) protection from competition 
in this case involving provision of a rural public water service?  
 

A.  State Regulation 

 Although the second certified question is couched in terms of an exception to the 

Constitution, the District cannot point to any relevant legislative or state regulatory act.  This is 

not surprising because there isn’t any.  The District argues that Article 5, Section 51 is not 

absolute because the Legislature was allowed to establish anti-competitive activity in one 



instance.  (This is tantamount to saying that the First Amendment is not absolute because one is 

not allowed to shout “Fire” in a crowded theatre.)  This argument is irrelevant because 

“absoluteness” is not the issue.  The question is whether Article 5, Section 51 controls to prohibit 

claims to exclusively serve under §1926(b). 

 Therefore, the argument for police power regulation must somehow evade the 

constitutional proscription.  Neither Oklahoma nor federal law provides a rationale that meets 

this test. First, the Legislature has not attempted any such regulation over the subject matter.  

Presumably, the basis for the District’s argument is its general authorization to accept federal 

loans.  As shown above, this authority must be limited to Article 5, Section 51’s restrictions.  

The rule applies: “[t]he Legislature is without power to grant an exclusive franchise.”  City of 

Lawton, supra, at page 492.  An additional rule also applies: “The principle applies that what 

may not be done directly should not be allowed to be done indirectly.”  Reherman v. Oklahoma 

Water Resources Bd., supra.  

 Second, an argument for a police power exception rests on a case that required balancing 

two separate constitutional policies – a situation that is not present in this case.  Public Service 

Company of Oklahoma v. Caddo Electric Cooperative, 1971 OK 219, 479 P.2d 572.  That case 

examined a statute governing entities heavily regulated by the Oklahoma Corporation 

Commission.  This regulatory body is created by the Oklahoma Constitution, which gives it 

authority to regulate certain public service corporations.  See, OK Const. Art. 9, §18; Oklahoma 

Gas & Electric Company v. Wilson and Company, 1930 OK 202, 288 P.316.  To the extent an 

anti-competitive effect was deemed necessary to regulate these corporations within the 

constitutional bounds of the Commission’s purposes, it was a narrowly-drawn permitted exercise 

of regulatory authority. 



 Under the District’s broader analysis, however, Article 5, Section 51 may be ignored at 

will.  This goes too far.  It would scuttle the Constitution’s prohibition by “exempting” it away 

for any reason.  “An act. . . in evasion of the terms of the Constitution, as properly interpreted 

and understood, and frustrating its general and clearly expressed or necessarily implied purpose, 

is as clearly void as if in express terms forbidden....”  Trapp v. Cook Const. Co., 1909 OK 259, 

105 P. 667, 671.  Therefore, to the extent a new examination of the issue suggests a different 

constitutional balancing, Caddo should be overruled.  

 Such a broad reading, however, is not warranted. Note that the statute examined by 

Caddo was strictly limited to competition between the regulated entities.  It does not affect cities 

and towns for the reason that the Constitution expressly excludes municipal utilities from 

Oklahoma Corporation Commission jurisdiction. OK Const. Art. 9, §§1 and 18b; 17 O.S. §151.  

In the instant case, however, the anti-competitive effect not only involves cities and towns but 

there is no other constitutional provision that must be balanced. Therefore, Caddo is inapposite 

to the certified question herein.   

 This leads to a third reason the regulation argument is not viable.  A second constitutional 

provision granting municipalities’ constitutional rights to extend water service further explains 

why Oklahoma law does not admit of a police power exception to Article 5, Section 51.  An 

attempt to apply the District’s rationale to prohibit municipalities from competing for new 

customers would run afoul of their right to engage in any business or enterprise for which they 

could grant a franchise. OK Const. Art. 18, §6.  This is a power that is conferred directly on 

municipalities.  State ex rel. Woods v. Cole, 1937 OK 565, 63 P.2d 730, 734. 

 This provision gives sole discretion to the municipality to establish policies for its utility 

operations, including extension policies.  City of Blackwell v. Lee, 1936 OK 549, 62 P.2d 1219;  



In re. Bliss, 1929 OK 535, 285 P.73.  Because a municipality has constitutional authority to 

engage in a business, it has the right and power to acquire, own and maintain the business within 

and without the corporate limits.  Crandall v. Town of Safford, 56 P.2d 660 (Ariz. 1936).  The 

operation of the municipal utility must be free from any undue burden from any source which 

negates or destroys the ability of the municipality to engage in the utility for municipal 

purposes.  In re Supreme Court Adjudication of Initiative Petitions in Norman, Oklahoma, 

Numbered 74-1 and 74-2, 1975 OK 36, 534 P.2d 3. Where a right and power are conferred on a 

municipality by the Constitution, the Legislature cannot interfere with its exercise.  City of 

Ardmore v. Excise Board of Carter County, supra. 

 There is no evidence that the Legislature has attempted to interfere.  To the contrary, it 

has enacted laws implementing the Constitution’s policy by reiterating that municipalities may 

provide services both inside and outside their boundaries.  11 O.S. §22-104.  The District would 

ask this Court to ascribe to the Legislature an intent to act contrary to municipalities’ 

constitutional guarantees.  There is no showing, however, to support such an assertion. In fact, 

there is no State regulation to consider for the certified question. 

B.  Federal Regulation 

 Since there is not and cannot be a generalized police power exception to Article 5, §51 

under Oklahoma Constitution, the District’s arguments as set out in the certified question leave 

only a single query.  Does the federal government have authority to create a police power 

exception to the Oklahoma Constitution?  To ask this question would seem to answer it by its 

own terms.  Nonetheless, it is helpful to demonstrate the futility of the argument. 

 First, the federal government does not have the police power.  U.S. v. Lopez, 514 U.S. 

549, 566 (1997).  It only has delegated and enumerated powers. McCulloch v. Maryland, 4 



Wheat. 316, 4 L.Ed. 579 (1819).  The United States Supreme Court made this plain in a case that 

it characterized as a “bid to convert congressional authority under the Commerce Clause to a 

general police power of the sort retained by the States.”  The Court rejected the bid because it 

would require the Court to “conclude that the Constitution’s enumeration of powers does not 

presuppose something not enumerated.”  The Court found that otherwise, “there never will be a 

distinction between what is truly national and what is truly local.”  Lopez at pages 567, 568.  

Therefore, there cannot be a federally-created police power exception to the Oklahoma 

Constitution. 

 Second, the Supremacy Clause may not be invoked to support a theory of preemption 

unless there is first a proper exercise of an enumerated power. Printz v. U.S., 521 U.S. 898, 924 

(1997).  Although the Tenth Circuit previously appeared to find a supremacy clause rationale for 

§1926(b), its analysis is rendered erroneous by Printz, which was decided later.  Glenpool Utility 

Services Authority v. Creek County Rural Water District No. 2, 861 F.2d 1211 (10th Cir. 1988).   

 Glenpool is not controlling for several reasons.  It ignored Oklahoma law and this Court’s 

ruling in City of Lawton.  As later shown by Lopez and Printz, it also ignored federal law.  It 

erroneously relied on a federal police power that does not exist and then summarily applied the 

Supremacy Clause.  In short, Glenpool is no longer good law and cannot provide authority for a 

police power “exception” or any other theory to require Oklahoma to recognize exclusivity 

claims based on §1926(b).  Since there is no federal police power to exercise, §1926(b) cannot 

have a preemptive impact.   

 Third, even a statute advancing a legitimate federal interest must be tied to an enumerated 

power.  Lopez recognized the federal interest in gun control but held that is not enough for an 

exercise of federal power.  Even under the expansive commerce clause, the regulation in the 



federal statute did not involve commerce and, therefore, amounted to an attempted exercise of 

police power.  This rendered the statute unconstitutional.  Supra, at 567.  Therefore, a spending 

clause regulation such as is found in §1926(b) cannot find legal justification from a nonexistent 

federal police power. 

 Fourth, a federal police power regulation cannot be justified by mere allusion to an 

enumerated power.  New York v. U.S., 488 U.S. 1041 (1992).  Congress must have actual 

authority to impose the regulation directly.  Lopez, supra.  Therefore, Congress’ spending power 

cannot be the predicate for §1926(b) to be a police power “exception” to Oklahoma’s law. That 

is the very thing prohibited by Lopez: it may not convert the federal spending power into “a 

general police power of the sort retained by the States”.  Supra, at 567. 

 Fifth, even where the federal government has authority to act under an enumerated 

power, it does not have authority to impinge on the sovereignty of the States.  Printz v. U.S., 

supra.  “The Framers explicitly chose a Constitution that confers upon Congress the power to 

regulate individuals, not States.”  New York v. U.S., 505 U.S. 144, 166 (1992).  By its express 

language, §1926(b) directly regulates the States and their political subdivisions.  It says: 

The service provided or made available through any such association shall not be 
curtailed or limited by inclusion of the area served by such association within the 
boundaries of any municipal corporation or other public body, or by the granting of 
any private franchise for similar service within such area during the term of such 
loan; nor shall the happening of any such event be the basis of requiring such 
association to secure any franchise, license, or permit as a condition to continuing 
to serve the area served by the association at the time of the occurrence of such 
event. 
 

 This language tells States and their local governments that they may not regulate how 

they provide public services to their citizens.  Although enacted as part of a federal loan program 

under the Spending Clause, §1926(b) does not address itself to the individual borrower.  Instead, 

it impermissibly regulates the State and its entities even though they are strangers to the loan 



agreement.  Section 1926(b)’s purpose is to prohibit States from fashioning their own internal 

policies. Its impact on Oklahoma is to impermissibly trump this State’s organic law.  A federal 

law which violates state sovereignty is, “in the words of The Federalist, merely (an) ac(t) of 

usurpation” which “deserve(s) to be treated as such.”  Printz at page 924.  Therefore, §1926(b)’s 

regulation cannot be upheld as a legitimate exercise of federal police power.  

 Sixth, where a federal statute or policy rests on an enumerated power, it cannot be used to 

require a State to do an unconstitutional act.  The spending clause does not authorize the federal 

government to attach a loan or grant condition that contravenes fundamental law.  South Dakota 

v. Dole, 483 U.S. 203, 208 (1987).  Conditions attached to the receipt of federal assistance “may 

not ‘induce’ the recipient to engage in activities that would themselves be unconstitutional.”  

U.S. v. American Library Association, Inc., 539 U.S. 194, 196 (2003).   

 Thus, to treat §1926(b) as a police power or public safety “exception” would cause it to 

run afoul of both the Oklahoma and United States Constitutions.  Under Oklahoma’s organic 

law, §1926(b) cannot require this State to ignore the Oklahoma Constitution’s prohibition of 

exclusive rights and privileges that in turn override the rights to municipal public services 

guaranteed to them by the Constitution.  Under the United States Constitution, §1926(b) cannot 

assert authority that Congress does not have, cannot contravene the inherent sovereignty of the 

States and cannot violate the Tenth Amendment’s preservation of that sovereignty. 

 Herein, the argument is made that somehow §1926(b) can compel the State to allow 

entities created by state law to assert anti-competitive exclusive rights and privileges in 

contravention of its Constitution.  OK Const. Art. 5, §51; OK Const. Art. 18, §6.  Printz and 

Dole proclaim that federal authority does not extend that far. 



 The cumulative teaching of the federal cases is clear.  There is no basis to evoke a federal 

power to employ a police power or public safety regulation that trumps Oklahoma law.  To the 

extent §1926(b) has an anti-competitive effect beyond the discrete federal interest in looking to 

customers identifiable at the time its loan was made, its anti-competitive effect impermissibly 

interferes with Oklahoma’s fundamental law proscribing exclusive rights and privileges. 

C. Circuit Court Cases 

 Federal cases construing §1926(b) simply are not relevant to this certified question.  

Oklahoma law is the only pertinent factor.  Several cases from the Tenth Circuit set out the 

federal courts’ understanding of the reach of the federal statute.  See, e.g., Pittsburg County 

Rural Water District No. 7 v. City of McAlester, 358 F.3d 694 (10th Cir. 2004); Sequoyah County 

RWD #7 v. Town of Muldrow, 191 F.3d 1192 (10th Cir. 1999); Glenpool, supra.  However, these 

cases concern themselves with the application and reach of §1926(b) and ignore Oklahoma law.  

 This presents the borrower in this case with a conundrum.  The stronger the case can be 

made that §1926(b) confers exclusive rights and privileges, the more manifest it becomes that 

§1926(b) runs counter to the Oklahoma Constitution and the clearer it is that an Oklahoma 

borrower has no legal capacity to assert such rights and privileges.  

D.  Question Answered 

 Under both Oklahoma and federal law, there can not be a police power exception to 

Oklahoma’s unambiguous proscription against the existence of exclusive rights and privileges.  

Therefore, your Amici Curiae urge the Court to answer the second certified question: 

Oklahoma law does not permit a police power or public safety exception to 
Oklahoma Constitution, Art 5, §51's prohibition against exclusive rights, 
privileges or immunities or any other theory that would validate a claim within 
Oklahoma to an exclusive right, privilege or immunity. 
 
 



PROPOSITION III 
 

THE ANSWERS TO THE CERTIFIED QUESTIONS HEREIN MUST 
APPLY OKLAHOMA’S FUNDAMENTAL PUBLIC POLICY 
CONTAINED IN THE OKLAHOMA CONSTITUTION AND CASES 
CONSTRUING IT. 
 

 Much is being argued herein about public policy.  Ultimately, however, this case is not 

about public policy.  It is not about what the law ought to be.  Although this Court is being asked 

to take note of such matters, the answer to the certified questions must state the law that exists 

now.  Especially where that law is set out in provisions of the Oklahoma Constitution, it also 

constitutes the fundamental public policy of this State.  This was clearly declared by two 

Oklahoma Supreme Court decisions. 

 Therefore, the standard for this Court’s response to the Tenth Circuit has already been 

established:   

The Constitution, the bulwark of our law, to which all statutes must yield, must 
be construed with references to the fundamental principles which support it. 
[citation omitted]  Our statutes must be in harmony with the spirit of the 
Constitution; a void provision of a statute cannot be made valid because of an 
apparent need for the law attempted to be adopted.” Reherman v. Oklahoma 
Water Resources Bd., supra at 1302; Draper v. State, 1980 OK 117, 621 P.2d 
1142.   
 

 It is clear, then, that there can be no statute that authorizes a Oklahoma borrower to 

ignore the Oklahoma Constitution.  The standard is set out in two provisions of this State’s 

organic law. OK Const. Art. 5, §51; Art. 18, §6.  No matter how helpful §1926(b) might be said 

to be and no matter how forcefully the federal interest might be stated, these policy arguments 

cannot trump the Oklahoma Constitution.   

 It is the overarching public policy of this State to prevent the very type of monopolistic 

activity that §1926(b) promotes.  It is the overriding public policy of this State that municipal 

citizens are guaranteed the benefit of needed public services funded by their taxes and provided 



by officials accountable to them.  It is this benefit that is denied to them by §1926(b)’s 

application even to those water users (and municipal taxpayers) located within municipal 

boundaries. 

 This Court has already looked at the issues raised by the certified questions.  More to the 

point, this Court has already answered the questions by its rulings in City of Lawton and 

Coppage.  Those cases did not apply a police power or public safety “exception” because there is 

none.  They did not distinguish away the clear mandate and public policy of the Constitution 

because there is no countervailing law or policy to justify it.  At the same time, they did not 

prevent a federal borrower from participating in a federal loan program.  They merely limited the 

rights and privileges that can be asserted by an Oklahoma entity that also happens to be a federal 

borrower. 

 Oklahoma law has not changed.  Oklahoma’s fundamental public policy has not changed.  

There is no basis for this Court to be asked to change its previous rulings.  Indeed, the principle 

of stare decisis and sound constitutional jurisprudence create the opposite imperative:   

When the question of enforcing a plain provision of the organic law is presented 
on one side, and policies and hardships on the other, our duty is clear, and we 
have no choice.  The plain provision of the Constitution must be obeyed and 
followed not only by the Courts, but by everyone; and it is the solemn duty of 
this Court, when its jurisdiction is properly invoked, to maintain and not destroy 
or impair the wise provisions of this sacred document.”  In re Town of Afton, 
1914 OK 537, 144 P.184, 187. 
 

 Therefore, your Amici Curiae urge the Court to reiterate the teachings of City of Lawton 

and Coppage and to answer the certified question that there is and cannot be a police power 

exception to Article 5, Section 51 of the Oklahoma Constitution. 

 

 



CONCLUSION 

 For the foregoing reasons, your Amici Curiae ask the Court to answer the certified 

questions from the Tenth Circuit as set out herein. 
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